IN THE CIRCUIT COURT OF THE
FOURTH JUDICIAL CIRCUIT, IN
AND FOR DUVAL COUNTY, FLORIDA

NEW IMAGE GLOBAL INC.,
Plaintiff,
V. Case No.

STATE OF FLORIDA, DEPARTMENT
OF BUSINESS & PROFESSIONAL REGULATION,

Defendant.

COMPLAINT

Plaintiff, New Image Global Inc. (“New Image” or “Plaintiff”’), pursuant to Chapter 86
and Sections 72.011 and 210.55, Florida Statutes, sues Defendant, the State of Florida,
Department of Business & Professional Regulation (“Department” or “DBPR”), and alleges:

PARTIES

1. Plaintiff is a foreign corporation authorized to do business in this State, with its
principal place in this State in Jacksonville, Duval County, Florida. For purposes of this
proceeding, Plaintiff’s address is that of the undersigned counsel.

2. The Department is an agency of the State of Florida with the responsibility for the
administration and enforcement of Florida's state tax laws on tobacco products, more particularly
as set forth in Chapter 210, Florida Statutes. The Department’s address for the purpose of this

proceeding is the General Counsel’s Office, 1940 North Monroe Street, Tallahassee, FL 32399.



VENUE AND JURISDICTION

3. On or about November 1, 2010, the Department issued a proposed Assessment to
Plaintiff. The proposed Assessment was based upon an audit of Plaintiff for the period of
November 1, 2009 through July 31, 2010. In the proposed Assessment, the Department claimed
that Plaintiff owed tax, penalty and interest of $1,082,494.32. The Department claimed that
Plaintiff should have paid excise tax and surcharge on alleged “tobacco products” it received in
and shipped from its Jacksonville, Florida warehouse.

4. On or about December 15, 2010, Plaintiff timely filed a protest of the assessment.
See Exhibit A attached hereto.

5. On or about December 26, 2012, the Department issued a “revised” proposed
Assessment, reducing the original proposed Assessment to $1064.20, but continuing to assert
that the products Plaintiff received and shipped were subject to the excise tax and surcharge for
“tobacco products” as defined in Section 210.25(11), Florida Statutes. See Exhibit B attached
hereto.

6. On or about February 12, 2013, Plaintiff timely protested the revised Assessment
(“Assessment”), continuing to assert that the products it received and shipped were not subject to
the tax or the surcharge. See Exhibit C attached hereto.

7. On April 19, 2013, the Department issued its decision to uphold the revised
Assessment. See Exhibit D attached hereto.

8. Plaintiff has complied with all conditions precedent to filing this complaint and
the complaint is timely filed.

0. By this complaint, the Plaintiff challenges all of the remaining Assessment,

including all tax and interest reflected therein.



10. The Court has jurisdiction of this action pursuant to Sections 68.01, 72.011(1) and
86.011, Florida Statutes, and Article V, Section 20(c)(3), Florida Constitution. Venue is proper
in Duval County, Florida, pursuant to Section 72.011(4), Florida Statutes.

11, Pursuant to Section 72.011, Florida Statutes, attached is a bond waiver from the
Department. See Exhibit E.

12. Plaintiff is in need of a declaration of its rights and duties under Chapter 210,
Florida Statutes, and seeks a judicial declaration thereof. Without such a declaration, Plaintiff
will be forced to pay tax and interest to the State of Florida when it believes no tax was ever due.
The Plaintiff will also be unsure of its rights and responsibilities to remit tax in to the future as it

distributes its products in the State of Florida.

FACTS
13.  During all times pertinent to this action, Plaintiff was authorized to do business in
Florida.
14. Plaintiff currently has a warehouse in the Jacksonville, Florida area where it

received, sold and then shipped “cigar wraps” to other wholesalers and retailers, some within the
State of Florida and some outside of the State.

15. Although not necessary to receive, sell and ship the cigar wraps, Plaintiff did
obtain a wholesale tobacco products license from the Department in November, 2009.

16. The cigar wraps that Plaintiff received, sold and shipped are homogenized cigar
overwraps used for custom cigar rolling to be filled with the customer’s choice of loose tobacco.
The wrap consists of just over 40% cigar tobacco with a balance of diverse ingredients such as

wood pulp and war gum.



17. Cigars, themselves, are not subject to a tobacco tax in the State of Florida. Efforts
at adding such a tax to the law failed in 2009 and cigars remain excluded from any Florida
tobacco tax.

18.  The cigar wraps that Plaintiff received, sold and shipped, are component parts of a
“cigar.”

19.  The cigar wraps that Plaintiff received, sold and shipped are not: “loose tobacco
suitable for smoking; snuff; snuff flour; cavendish; plug and twist tobacco; fine cuts and other
chewing tobacco; shorts; refuse scraps; clippings, cuttings and sweepings of tobacco, or other
kinds and forms of tobacco prepared in such a manner as to be suitable for chewing.”

20.  Because the cigar wraps that Plaintiff received and shipped did not meet the
statutory definition of taxable “tobacco products,” nor were they otherwise subject to the excise
tax or surcharge under any other statutory provision, Plaintiff did not remit excise tax or
surcharge on the cigar wraps.

21.  Contrary to its own statute and the ’Florida Constitution, the Department
improperly and illegally, through the Assessment, imposed the excise tax and surcharge on the
products Plaintiff received and shipped.

LAW AND STATUTES

22. Article VII, Section 1(a) of the Florida Constitution, states that “No tax shall be
levied except in pursuance of law.”

23. In Florida, it is a fundamental rule of construction that tax laws are to be
construed strongly in favor of the taxpayer and against the government, and that all ambiguities

or doubts are to be resolved in favor of the taxpayer.



24. Chapter 210, Part II, Florida Statutes, imposes an excise tax and a surcharge upon
“tobacco products” pursuant to Sections 210.30 and 210.276, Florida Statutes.

25. Tobacco products” are defined in Section 210. 25(11) as follows:

“Tobacco products” means loose tobacco suitable for smoking; snuff; snuff flour;

cavendish; plug and twist tobacco; fine cuts and other chewing tobaccos; shorts;

refuse scraps; clippings, cuttings, and sweepings of tobacco, and other kinds and

forms of tobacco prepared in such manner as to be suitable for chewing; but

“tobacco products” does not include cigarettes, as defined by s. 210.01(1), or
cigars.

26. Contrary to the Department’s assertion in its decision dated April 19, 2013, the
cigar wraps Plaintiff received, sold and shipped were clearly not: “loose tobacco suitable for
smoking as well as short and refuse scraps.”

27.  Because the products Plaintiff received, sold and shipped did not fall within the
categories of taxable “tobacco products,” as set forth in Section 210.25(11), Florida Statutes,
they are not subject to either the excise tax or the surcharge as set forth in the Department’s
Assessment.

COUNT I

28.  Plaintiff realleges and incorporates by reference the allegations of paragraphs 1
through 27 and further alleges:

29. As set forth above, Chapter 210, Part II, Florida Statutes, imposes an excise tax
and surcharge on “tobacco products,” as defined in Section 210.25(11), that are distributed in
Florida.

30. The Department assessed Plaintiff the excise tax and surcharge asserting that the
products Plaintiff received, sold and shipped were “loose tobacco suitable for smoking as well as

shorts and refuse scraps.”



31.  Not only were the products Plaintiff received, sold and shipped in this State not
“loose tobacco suitable for smoking as well as shorts and refuse scraps” they also do not fall
within any of the other categories of taxable “tobacco products™ set forth in Section 210.25(11),
Florida Statutes, nor were they otherwise subject to the excise tax or surcharge under any other
statutory provision.

32. Thus, Plaintiff did not owe excise tax or surcharge on the products it received,

sold and shipped in Florida.

33. Therefore, the Assessment is invalid, illegal and must be withdrawn in its entirety.
COUNT 11
34.  Plaintiff realleges and incorporates by reference the allegations of paragraphs 1

through 33 and further alleges:

35.  Alternatively, the cigar wraps that Plaintiff received, sold and shipped in this
State, were component parts of “cigars.” and should be treated, for tax purposes, as “cigars.”

36.  Because cigars are expressly excluded from the definition of “tobacco products”
per Section 210.25(11), Florida Statutes, and are not otherwise subject to the excise tax or
surcharge levied Chapter 210, Florida Statutes, the cigar wraps that Plaintiff received, sold and
shipped in Florida were not subject to the excise tax or surcharge.

37. Thus, Plaintiff did not owe excise tax or surcharge on the products it received,

sold and shipped in Florida.

38. Therefore, the Assessment is invalid, illegal and must be withdrawn in its entirety.
COUNT 111
39. Plaintiff realleges and incorporates by reference the allegations of paragraphs 1

through 38 and further alleges:



40. As set forth above, Article VII, Section 1(a) of the Florida Constitution, states that
“No tax shall be levied except in pursuance of law.”

41.  Because the products Plaintiff received, sold and shipped in Florida did not meet
the definition of taxable “tobacco products” as set forth in the subject statute, nor were they
otherwise subject to the excise tax or surcharge under any other statutory provision, the
Department’s Assessment of excise tax and surcharge constitutes levying a tax beyond the scope
of the law and violates Article V, Section 1(a) of the Florida Constitution.

42. Therefore, the Assessment is illegal, invalid and unconstitutional and must be
withdrawn in its entirety.

WHEREFORE, Plaintiff respectfully requests the Court grant the following relief;

A. Enter a Judgment that the Department’s action in issuing the Assessment is
illegal, invalid and otherwise unenforceable.

B. Enter a Judgment directing the Department to withdraw the Assessment in its
entirety;

C. Award the Plaintiff its costs; and

D. Provide such other and further relief as the Court deems appropriate.

Respectfully submitted,

=1 Liho

Rex D. Ware
Florida Bar No. 439169

Fowler White Boggs P.A.

101 N. Monroe St., Suite 1090
Tallahassee, FL. 32301

(850)681-0411 (Ph.)/(850)681-6036 (Fax)
rex. ware@fowlerwhite.com

Attorneys for Plaintiff
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December 15,2010

. VIA HAND DELIVERY

Department of Business and Professional Regulation
Division of Alcoholic Beverage and Tobacco

State of Florida

Office of General Counsel

1940 North Monroe Street, Suite 40

Tallahassee, Florida 32399-2202

ATTN: Thomas J. Morton
Re:  New Image Global, Inc.
License No. 26-00376

Protest of Proposed Assessment and Bond Requirement

Proposed Assessment:

Tax: $934,594.41
Interest . $54,440.41
Penalty $93,459.45

Dear Mr. Motton:

I represent New Image Global, Inc. (“New Image”) in its dealings with the
Florida Division of Alcoholic beverages and Tobacco (“DABT” or “agency”). Please
accept this as New Image’s protest letter of the proposed assessment issued by DABT on
November 1, 2010. This protest is timely filed. For the reasons set forth below, New
Image objects to the assessment in toto and demands that it be withdrawn accordingly.

Facts

New Image Global, Inc. is a foreign corporation authorized to do business in
Florida. It currently has a warehouse in the Jacksonville, Florida area where it receives
and ships “cigar wraps” to other wholesalers and retailers, some within the State of
Florida and some outside of the State. Although it in no way has ever admitted that it
was required to obtain a license from the State, it did, in fact, obtain a wholesale lobacco
products license from your agency in November, 2009.

FowLER WHITE BoGags P.A.
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Thomas J. Morton -
Department of Business and Professional Regulation

Division of Alcoholic Beverage and Tobacco

Office of General Counsel B

December 15, 2010

Page 2

Cigar wraps are homogenized cigar overwraps used for custom cigar rolling to be
filled with the customer’s choice of loose tobacco. The wrap consists of just over 40%
cigar tobacco with a balance of diverse ingredients such as wood pulp and war gum.

DABT personnel have visited the warehouse on more than one occasion and in
response to a demand, New Image voluntarily produced various records to DABT. Asa
result, DABT issued the proposed assessment which is now in dispute.

New Image understands that DABT has determined that the cigar wraps that New
Image holds in its warehouse are other “Tobacco Products” within the definition
contained in Section 210.25(11), Florida Statutes, and are thus subject to tax. New Image
disputes this determination and definitively states that its cigar wraps are not other
“Tobacco Products” within the taxing jurisdiction of this State.

Law and Argument

As DABT knows, cigars are not subject to a tobacco tax in the State of Florida.
Efforts at adding such a tax to the law failed in 2009 and cigars remain excluded from the
tax. Initially, because of their intended use as an outer wrap to enable the consumer to
produce their own cigars by inserting the loose tobacco into the wrap, New Image
believes their product could easily be classified as a “cigar” not subject to any surcharge
or tax such as that imposed on cigarettes and true other “tobacco products.” Cigar wraps
are essentially a component part of a cigar. Tf the cigar is not taxable, the wrap should

not be taxable either.

More importantly, however, New Image asserts, contrary to the position of
DABT, that its products do not fall within the definition of Section 210.25(11), Florida

Statutes. That section states:

“Tobacco products™ means loose tobacco suitable for smoking; snuff; snuff flour;
cavendish; plug and twist tobacco; fine cuts and other chewing tobaccos; shotts;
refuse scraps; clippings, cuttings, and sweepings of tobacco, and other kinds and
forms of tobacco prepared in such manner as to be suitable for chewing; but
“tobacco products” does not include cigarettes, as defined by s. 210.01(1), or
cigars.

From the clear language of this section, cigar wraps ar¢ none of the products
specifically identified in the definition. A cigar wrap is not:

Loose tobacco suitable for smoking;

FowLER WHITE BoGGs P.A.
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Thomas J. Morton

Department of Business and Professional Regulation
Division of Alcoholic Beverage and Tobacco

Office of General Counsel

December 15, 2010

Page 3

Snuff;

Snuff Flour;

Cavendish;

Plug and Twist tobacco;

Fine cuts and other chewing tobacco;
Shorts;

Refuse Scraps;

Clippings;

Cuttings and Sweepings of Tobacco; nor

Other kinds and forms of tobacco prepaxed in such a manner as to be suitable for
chewing. :

Because they are not specifically identified nor fall within any category described
in the definition of “tobacco products” in the statute controlling the issue, cigar wraps are
not subject to the tax DABT proposes to impose. (Similarly, there is no provision of the
Florida Administrative Code that would somehow capture cigar wraps within the taxing

statute.

As DABT is well aware, taxing statutes — those identifying specific products,
services or transactions as subject to tax in Florida — are strictly construed against the
taxing authority. Florida case law is replete with decisions reinforcing this maxim:

Tt is a fundamental rule of construction that tax laws are to
be construed strongly in favor of the taxpayer and against
the government, and that all ambiguities or doubts are to be
resolved in favor of the taxpayer. This salutary principle is
found in the reason that the duty to pay taxes, while
necessary to the business of the sovereign, is still a duty of
pure statutory creation and taxes may be collected only
within the clear definite boundaries recited by statute, State
ex rel. Seaboard Air Line R. Co. v. Gay (1948) 160 Fla.
445 35 So0.2d 403; 51 Am.Jur. Taxation Section 650.

FOwLER WHITE Boges P.A,
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Thomas J. Morton

Department of Business and Professional Regulation
Division of Alcoholic Beverage and Tobacco

Office of General Counsel ‘

December 15,2010

Page 4

Maas Brothers v. Dicknison, 195 So0.2d 193, 198 (Fla.
1967).

Based on this foundation of Florida law, because cigar-wraps are not specifically
identified as taxable and do not fit within any of the products or categories in Section
210.25(11), they are not subject to the surcharge and tax DABT asserts through its
assessment and the assessment must be withdrawn in its entirety.

Supporting this conclusion is the history of the federal imposition of tax on cigar
wraps. Prior to 2009, the federal government was unable to tax cigar wraps because they
did not fall within any definition within the federal statutes governing the taxation of
tobacco products. In 2009, Congress amended 26 USC Section 5702(0), to specifically
include, within the term of “roll-your-own tobacco” the phrase “tobacco which...1s
suitable for use...by...consumers as tobacco for making cigarettes or cigars, or for use as
wrappers thereof,” Thus, the federal government then had authority to impose its taxes
on cigar wraps such as those distributed by New Image at its Jacksonville warehouse.
Likewise, other states have made specific amendment to their statutes to include cigar
wraps within the purview of their “tobacco taxing” statutes or the cigar wraps are subject
to tax because cigars themselves, unlike in Florida, are subject to tax.

However, the Florida Legislature has not seen fit to tax cigars nor to amend
Section 210.25(11), Florida Statutes, in a like manner to include cigar wraps and thus,
cigar wraps, in Florida, remain outside of the types of products subject to the surcharge
and tax on tobacco products. DABT cannot simply impose its own unsupported
interpretation of Florida law to now attempt to tax cigar wraps. An agency of the State
has no such power. DABT must wait on the Florida Legislature to amend the Florida

statute to encompass cigar wraps, if it ever sees fit to do so.

Alternatively, even if subject to the surcharge and tax, New Image is concerned
that DABT may be attempting to impose the surcharge and tax on New Image in
instances where the customers of New Image have already paid a like surcharge and tax.
Section 210.30(3), Florida Statutes, states:

Any tobacco product with respect to which a tax has once been imposed under
this part shall not again be subject 1o, tax under this part.

(Section 210.276, Florida Statues, has a similar provision relative to the surcharge)
New Image has information that some of its customers, other wholesalers or distributors,

in fact, for administrative convenience and the fact that they deal in otherwise taxable
products, pay the surcharge and tax on cigar wraps. As such, DABT’s proposed

FOWLER WHITE BoGcas P.A.
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Thomas J. Morton

Department of Business and Professional Regulation
Division of Alcoholic Beverage and Tobacco

Office of General Counsel

December 15, 2010

Page 5

assessment against New Image for the same products is, by definition invalid and
overstated and must be adjusted accordingly. Otherwise, contrary to the plain statutory
language, double taxation will have occurred.

-Conclusion

The cigar wraps that New Image distributes from its warehouse in Jacksonville,
Florida, do not fall within the definition of any product that is subject to the surcharge
and tax that DABT attempts to impose through the proposed assessment at issue.
Therefore, the assessment is invalid and illegal and must be withdrawn in its entirety.

Furthermore, because the request by DABT to New Image (o increase its bond
amount was based on the invalid interpretation that New Image’s products were taxable
when they are not, the request for such increase must be accordingly withdrawn and

cancelled.

To the extent the Department the has offered, New Image would like to take
advantage of the informal protest hearing process without waiving its right to pursue
cireuit court or formal administrative proceedings to challenge the final assessment as set
forth in Section 72.011, Florida Statutes. Finally, we would request that DABT produce
its audit work papers prior to any meeting or hearing so that we may review them in
detail to determine if there are any other issues that need to be addressed.

Sincercly,

Vi

Rex D. Ware

Enclosure

- cc: Lanz Alexander
New Image Global Inc.

43036805v1
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Flonda Departmentgf Co Office of the General Counse!
Michael Ross, Chief Attorney

BusinesyA) . A
P]"Of@SSl ﬂa! Tallahaosnsrsc:’:, Flf%ez'agg-zezoz

Phone: 850.488.0062
Fax: 850.4885074

Regulation
Charlie Liem Charlie Crist
Secretary Governor

November 1, 2010

New Image Global, Inc.

¢/o Rex Ware, Esg.

Fowler, White, Boggs, P.A.

101 N, Monroe Street, Suite 1090
Tallahassee, Florida 32301

Re: Other Tobacco Product Audit
License Number: 26-00376

Dear Licensee:

We have completed a periodic audit of your Monthly Reports covering the period
November 1, 2009 through July 31, 2010. The findings indicated there is a liability in the
amount of $1,082,494.32. Please refer to the attached adjustment sheets for further

detail.

You may protest the proposed assessment pursuiant to Section 210.55(3), Florida
Statutes by filing a protest within 60 days of the date of this letter. Upon receipt of a
timely protest, the Division will schedule a protest hearing. You will be notified of the time
and place for the protest hearing. Following the hearing, the Division will issue a final
assessment for the amount found to be due as a result of the protest hearing. The

protest shall be filed at the following address:

Office of the General Counsel
ATTN: Thomas J. Morton

1940 North Monroe Street, Suite 40
Tallahassee, Florida 32399-2202

If you fail to file a protest within 60 days, the Division will issue a final assessment.

Please feel to contact me should you have any questions or concerns.

Sincerely, -

Thomas J. Morton
(850) 922-2406

Attachment(s)



Details of Audit Adjustments

Mame: New image Gicbal Inc
Audz Period: November 01, 2008 Through July 31, 2010 -
License # 2600376 Excise Tax Rate = 25% 09/01M10
Surcharge Rate = 50%
Audit Type: Other Tobaceo Products
Invoice Reported Audited Excise NetBy | GoBection | Net Excise ¥ [interest] interest Total
Date Number Supplier ‘Type Amount Amourt Adjustment Tax Surcharge Morth Alowanceq Surchame § Rate | Amount Due
11/20/09 jNov PurchedPurchases Purchases -1 101,853.00 $101,5583.00 | $251388.25 | $60.931.80 8.71%
11/20/09 |Noy Qut of §Transfers 1o CA & Out of Stale SaleiSales Curot-State 33,774.00 39.774.00 {3$9,543.50)] {523,854.40)] ' $52,512.18 5251215 | 8.71%| 4.575.03 $57.087.18
12733/031beg PurchaiPurchases Purchases 1.065,192.00 . 1.065,192.00 } $256,258.00 | $539,115.20 - 7.56%
12/31/09{Dec Out of §Transfers to CA & Out of Stete SalelSales Dut-ot-State '527.740.70 BZ7,740.70 [{$156,935.18)| ($376,644.42)} $371.833.50 37183380 | 7.66%128.483.47 | $400,317.07
0173910 Purchases. 425,044.00 425044.00 | $106,264.00 | $255.026.40 | 5.87%
9131110 |Jan Out of S Transtars {o CA & Out of Stxte SaledSales Outof-State 504,195.40 504,785.40 | ($128,048.85)| {$302.517.24}] {367.278.69)] $187.88 (67.080.81)| 667% -567,080.81
02/29710 {Feb PuschagPuichases Purchases 538.584.00 £38.584.0D | $159.646.00 | $383.150.4D 5.60%
02729110 Feb Ot of JTransfers to CA & Out of Shate SaledSales Out-of-State 59548010 585.480.10 | ($7148,870.03) [ {5357.288,06}; $33,638.34 36,638.31 | 5:60%| 2.051.75 $38,690.05
03/31/10{March PurcPutchases Purchases 4.082296,08]  1,082296.08 | $270.574.02 | $649,377.65 4.87%
0331710 |March Qut d Transfers to CA & Out of State Sale}Sales Cut-of-State 881,785.30 884,785.30 | {3220 445.13)1 (3528.074.18)| $170,434.16 17048415 | A67%| 7.956.7) { $178,390.87
04/30/10 | Aprit Purchat Purchases Purchases ] 1.378,5965.00 1,378596.00 | $344574.00 $827.217.60 3.75%
£4/30/101Ap1] Out oL.ﬂd:ﬂ.mﬂ D CA & Out of State SaleiSales Out-of-State 1,068,273.38 1,069.273.36 |{$267.318.34) }{8641,564.02)] $253,009.24 263,000.24 { 3.75%) 9.857.44 | 5272,868.58
05/31/10{May PurchaiPurchases Pushases 573,304,001 - 873,304.00 | $218,326.00 | $523.982.40 . 273%
05/31/10|May Cut of {Transfers to CA & Dut of State Sale{Sales Out-of-State 512,591.20 $12,591.20 | (3228.147.80)| ($547.554.72}] {$33.394.12) $88.22 {33.205.90) 273% -5$32.295.90
08/30/1 0Llune Purchd Purchases Purchases 474,740.00 474,740.00 ) $118.685.00 § $284,844.00 1.68%!
08/30/18]June Out of | Transfers o CA & Dut of State Sale{Sates Out-of-State 558,.222.70 556,222.70 |($139.055.68)) (3323.733.62) (369.260.30)] $20371 {69.056,59)f 158% - ~-559,058,59
07/3111 0} July Purchad Porchases Puteh 418,971.20 413,974.20 |'$104.742.80 | 3251,382.72 0.72%
07731410 July Out of 4 Transfers to CA & Oul f State Sale{Sales Out-of-State 172.382.60 172,382.50 | ($43.095.65)| (S103,4268.56)] $209,500.31- 206.600.31 | D72%1 151601 1 $211.116.32
TOTALS Sipiecsn ) §11,897.625.84 | SI74.75001 | S650,550.95 | S04 00468 | SA90 20 | 3054 50045 SSTAAI| $980,03458
Page 1 [Total Adjustments to Purchases = $6,458,386.28) (Tokal Adjusiment 1o Deduetions = 55,350,445.36) B
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‘ State of Florida _
Department of Business and Professlonal Regulation
Division of Alcoholic Be_verages and Tobacco

Bond Analysis
License Number: 2600376 : Audit Perlod
Name: New Image Global Inc November 01, 2009 Through July 31,2010
Month . g Adjusted
‘ Excise Tax Surcharge Adjustments Monthly Tax
November-09 $0.00 $0.00 $52,512.16 $52,612.16
December-09 : 0.00 0.00 371,833.60 371,833.60
January-10 0.00 ) 0.00 -87,278.69 -87,278.69
February-10 0.00 0.00 36,638.31 38,638.31
March-10 0.00 0.00 170,434.16 170,434.16
Aprit-10 0.00 0.00 263,009.24 263,000.24
May-10 0.00 0.00 -33,394.12 -33,304.12
June-i0 0.00 0.00 -69,260.,30 -69,260.30
July-10 0.00 : 0.00 202,600,31 209,600.31
0.00 0.00 0.00 0.00
0,00 Tob 900 0.00 0.00
0.00 = Q.00 0.00 0,00
0.00 Q.00 0.00 0.00
Highest monthly purchase: $371,833.60
Current Bond Amount? $2,000.00

The Bond is less than the highest monthiy liability. Tha bond should be increased.

210.40 License fees; surety bond; application for each place of business,~-Each application for a distributor's ficense
shall be accompanied by a fee of §25. The application shall also be accompanied by a corporate surety bond issued by a
surety company authorized to do business in this state, conditioned for the payment when due of all taxes, penalties,
and accrued interest which may be due the state, The bond shall be in the sum of $1,000 and in a form prescribed by
the division. Whenaver it is the opinfon of the division that the bond given by a licensee is fnadequate fn amount to fully
protect the state, the division shall require an additional pond in such amount as is deemed sufficient,




Flortcla Department Diyislon of Alcohulic Beverages and Tobacco

Busin esg(@ Buraau of Auditing

I . Maria Fraher, Chief
aa 7980 Arlington Expressway, Sulte 801

Professi

Jacksonville, Florlda 32211-7470
Reg ulation Phone; 904,727.5554 * Fax: 904.727.6508
Charlle Liem, Secrefary Charlie Crlst, Governor

October 18, 2010

License No: 2600376
New Image Global Inc
1672 Railroad Strest
Corona, CA 92880

Re: Bond No, 72BSBFL2872
Amount: $ 2,000.00 Issued by; Hartford Fire Insurance Company

Dear Licensee:

We have completed your Other Tobacco Product audit for the perlod November 04, 2009 through July
31, 2010, and found that the highest monthly liability exceeded amount of your surety bond (ses
attached). This Indicates that an increase in your suraty bond Is necessary for adequate coverage.

We request that you increase In your surety hond In compliance with Saction 210,40, F.S. and Rule
61A-10.082, F.A.C.

Our suggestion is to Increase the amaunt of coverage to a minimurm of $ 371,833.80 (if you aniiclpate
a greater increass in business, please increase accordingly).

Pleass furnish a new bond or rider by November 27, 2010. This should be submitted directly to the
Jacksonville District Auditing Office at the following address:

Divislon of Alcoholic Beverages and Tobacco
7660 Arlington Expressway, Sulte 601
Jacksonville, Florida 32211-7470

If you have any questions please, contact auditor Jerry Jones or me at 904.727.5654,

Sincerely,

" Peggy Perez
Tax Audit Supervisor

e

v
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Department Of Business and Professional Regulation
Division Of Alcoholic Beverages and Tobacco

Other Tobacco Product Dealer
Audit Report

Ociober 18, 2010
District 3, Jacksonvllle
Diroctor: Nicholas Monday
Dlvision of Alcoholic Beveragss and Tobacco
1940 North Monroe St.
Tallahasses, Florida 32399-1020

Attention:  Marie Fraher, Chief, Bureau of Auditing
{ submit this Pericdic audit for the fdllowing'Oth‘er Tobacco Products Dealer, for the audit

period beginning November 01, 2009 and ending July 31, 2010. This audit began on
September 01, 2010, ’

Name: New Image Global Inc

Address: 1672 Railroad Street

City: Corona, CA 92880
License Number: 2600376 TWD Audit File Key 1186092
Bond Number;  72BSBFL2872 Bond Amount ; $2,000.00

Bond Company: Hartford Fire Insurance Company

The tax liability for the period is § 1,082,494.32

This audit was performied in accordance with the attached audit program.
Auditors Comments and Recommendations:

Licensee, per attached correspondence, does not believe their tobacco products are
taxable, therefare, have not paid tax on any months of the audit perlod, The licensee
has stated, per attached correspondence, that they have been in business here in
Florida since 2008, howaver, the licensee did not obtain a license until Novermber 23,
2009. The audit perlod begins Nov 23, 2009. Records were requested via Enf,
Agent Anno. Records are conflicting with inventory logs lssued by licensee as well.
This audlt will be submitted to llcensee howsver, licenses states, agalnin
correspondence altached, that the audit will go to some legal action as they have
their lawyers ready to go to work on this. Shipping documents were not attached to
all packing lists and shipping documents were not supplied for all transfers to CA,
Bond will need to be Increased, analysis attached. Licensee will be told via email

Reviewed and Approved by:

vy Jon
Peggy Perez _ Auditor in Charge of Audit
Tax Audit Supenvisor ; Hrs, 120.00
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£ State of Florida F
Departirient of Business and Professional ~agulation
Division of Alcoholic Beverages and Tobacco

Auditor's Summary Sheet

Audit Period
November 01, 2009 through July 31, 2010

License Number: 2600376

Name: New Image Global In¢
1672 Railroad Sireet
Corona, CA 92880

Reported
Total Taxable Purchases $0.00
Less: Sales to Gov't Stores $0.00
Sales Ouf-of-Stata 0.00
Reiums to Factory 0.00
Products Destroyed 0.0¢
Certliicate of Credit-Exclse Ta:
Total Deductions - -
Net Taxable Purchases $0.00
Tax and Surcharge Computation
’ Excise Tax - Surcharge
Exclsea tax ($0.00 X.25) Surcharge ($0.00 X.60) $0.00 $0.00
Less: Coliection Allowance 0.00
Ceriificate of Credit 0.00 $0.00
Taxes Due from Monthly Reparis (30.00)
Less: Taxes Remlited $0.00 0.00
Monthly Report Overpayment {$0.00) ($0.00)
Adjustments
Taxable Purchases (Ses the Delalls of Adjustments for detaits) $6,458,380.28
Less: Total Deductions (See the Detalls of Adjuatments for dstalis) - 5,359,445.36
pizid $1,008,934.92
Exclse Tax Surcharge
f $274,733.71 $659,360.95
Collection Allowance Disallowed (Detalls of Adjusisents) 499,80
Total (Added into Audit Liability Dus} 275,233.51 $659,360.95
Additional Liabllity Adjustments
Interest on Adjustments (Detalls of Adjusiments} $54,440.41
Interest on Late Monthly Reporis
Late Penalty Due (Reports) + 934,594,46 (Adjusiments} x 10% = $93,459.45
Monthly Report Overpayment (See Tax and Surcharge Computation above.) {0.00)
Audit Liability Due : $1,082,494.32




Floricra Cepartment Division of Alcoholic Beverages and Tobacco

i / . Bureau of Auditing
BUS In es« / Marie Fraher, Chief
P I‘OfESS | 1940 North Monroe Street

H Tallahassee, Florida 32399-1022
RegUlann Phone; 850.487.4338 « Fax: 850.922.2901

Ken Lawson, Secretary Rick Scott, Governor

December 26, 2012

New Image Global, Inc.

clo Rex Ware, Esq.

Fowler, White, Boggs, P.A.

101 N. Monroe Street, Suite 1080
Tallahassee, Florida 32301

Re: Revised Other Tobacco Product Audit
License Number 26-00376

Dear Licensee:

sed audit for the period November 23, 2009 through July 31, 2010.

d to reflect the excise taxes and surcharges that were paid by your
roducts. The revised findings indicate there is a remaining liability in
d during this audit period. Please refer to the

We have completed a revi
The original audit has been revise

customers after purchasing your p
the amount of $1064.20 for the remaining products sol

attached adjustment sheets for further detail.

If you agree with the revised audit assessment, please pay $1064.20 within 60 days of the date
of this revised audit assessment.
e with the revised audit assessment, you may file an informal written protest

utes within 60 days of the date of this letter. If no protest is
udit assessment will become a FINAL ASSESSMENT.

If you disagre
pursuant to Section 210.55(3), Florida Stat
filed within the 60 day period, the revised a

aring or judicial proceeding, you must file your request no
d audit assessment becomes a FINAL ASSESSMENT. You
th the Department of Business and Professional
complaint with the appropriate Clerk of the Court.

if you request an administrative he
later than 60 days from the date the revise
must file the petition for an administrative hearing wi
Regulation. For judicial proceedings, you must file a

Please refer questions and correspondence to:

Office of the General Counsel
1940 North Monroe Street, Suite 40
Tallahassee, Florida 32399-2202

cerely,
agy Perez

Tax Audit Supervisor
(904)723-5810

LICENSE EFFICIENTLY. REGULATE FAIRLY.
WWW.IMYFLORIDALICENSE.COM g
| EXHIBIT

B




Details of Audit Adjustments

Name: New Image Global inc nb @
Audit Period: November 23, 2009 Through July 34, 2010 O AL
License #: 2600376 Excise Tax Rate = 26% 09/01/10
Surcharge Rate = 60%

Audit Type: Other Tobacco Products '

Invoice Reported Audited . Excise Net By Collection | Net Excise + {Interest{ interest Total

Date Number Suppller Type Amount Amount Adjustment Tax Surcharge Month Allowance | Surcharge | Rate | Amount Due

1/21/101004802 Sales to Sam's Purchases 72.00 $72.00 $18.00 $43.20 $61.20 61.20 $61.20
05/19/1010050775  |Sales to Colonial Grocers Purchases 472.00 472.00 $118.00 $283.20 $401.20 401.20 3401.20
01/06/10]0048798 _ [Sales to Colonial Grocers Purchases 708,00 708.00 $177.0C $424 .80 $601.80 501.80 $601.80

TOTALS $1,252.00 $1,252.00 $313.00 $751.20 $1,064,20 $1,064.20 $1.064.20

Page 1 (Total Adjustments to Purchases = $1,252.00) {Total Adjustment to Deductions = $0.00)




ROYAL BLUNTS IRC

PAGE  B7/89

B1/21/2818 10:36 1513718345
T Page! 1
Corona. CA 92880 . Invoice Number:  0049026-IN
(951) 371-8344 PACKING LIST Tavoice Date: 172112010
Order Numhe: 0016393
OederDate  1/19/2010
Saleapersor:  PEGO
Customer Number: DMIM
Sold To: Ship To:
DM Tmpotts, Ltd. Sam's Chub # 6363
718 Adams Street 6373 Youngerman Chrcle
Sute # A Tackaonville, FL 32244
Carmel, IN 46032 :
Phone#: 3V7-575-9743 FAX #: 317§75-1T70-DM TRACKING NUMBLRS:
Confirm  David Myets
Customer £.O- Ship via State FALB. Terms
§363649527 UPS GROUND ™. Net 30 Days :
Ttemr Now PESCRIFTION Tnit Urrdercd Shipped Back Ordored
802 50 CT/2 PK. EZ WET MANGO BOX 50.00 50.00 600 gif-
SAW - . :
PLEASE TINDICATE PO# ON UPS REFERENCE LABEL.
PLEASE DELIVER: ASAFP ]
1 C2O

3USIFL JaN 21,
SERVICE GNDCOH

TRACKINGH 1Z3LS3F1R342857553

REF 1:6363549527
REF Z:48026

HANDLING CHARCE 6,

SHIPMENT PUE RATE
oV 0.80 .

pC @.00

RH ©.00

TOT PUB CHG 16.99

ACT UT 26.0LBS HPK I

BILL WY 34.9 LBS
ALl CURRENCY USD

2g1ie

2 FRY: BHP-

CHARGES - SvC 19,99 UsD
cop 2,92 RS ©.8®
neG .00 S0 8.02

‘PR 0.2 SP ©.80
PLUS+HANDL ING 12.82
/ O
(0 AT
‘( e



9513718345

ROVAL BUUNTS ING

PAGE le/18

85/19/2018 10:91
- ~ «r o Pw: 1
. newimage R
) ; - Invoice Number:  0050775-IN
(9513718544 - PACKING LIST Invelee Gatet  SA9/2010
' Order Nuwtber: 0015836
Order Date  9/14/2009
Balespersom:  NICH
: Customer Number:  COLONIA
Sold To: Ship oz
Colonial Grooers Colomial Grovers
4001 Bast Lake Avenue 4001 Edst Lake Avenue
Tatpa, FL 33874 Tampa, FL. 33610
Phone #: (R1%)621.8280 PAX #3 (§15) 621-5890 TRACKING NUMBERS:
Conﬁxjn : ;oo :
Customér P.O. . ShipvViA - Stxte | F.O.B Terms
- 330292 : *  UPSGROUND FL L Net 30 Days
Ttem No. DESCRYIPTION Unit Ohderad Shipped Back Ordered
213 SOUR APPLE RY DOURLEUP BOX 100.08 100.00 006 |
218 STRAWSEERY RS DOUBLE UBOX 100.00 100.00 000 )
P et ST e
TAY 19, 2016 gor gy 79.8 LBS g 2 T

SERVICE GNDCoy
TRACKINGY 17 BILL Ut 749
RER § Inon 1Z3S3F 10347220243 LBS
REF z:s09775

HBNDE NG

RLL CURRENCY ygp

H CE 3.0¢
SR e Shges, A
Bt @.pp oD g.gp Rg?'%a usn
a4 2.0y D6 2lpg 5 2.00
8.be o 00

TO i R
T PUB CHG' 27.88 PUB-#HHNDLINGSP 27.98

%"[ 1%
Q\Q/ é/g‘
%0



Bl/04/2810 15:48 9513718345

ROYAL BLUNTS INGC

newimage

N

PAGE 28736

Pa: 1

C CA 92880 iy Invaice Number:  0045798-
(9?1“; ;711834‘34 PACKING LIST Tnvoice Date:  1/6/2010
| Order Number: 0015836
Order Date  §/14/2009
Salmperson:  NICH
Customer Number:  COLONIA
. Ship To: .

Sold To: I

Colonial Grevers Colonial Grocars Jot 2. Jo (e

4001 East Lake Avenuc 4DO}E%$§}2§;fgenue :

‘Yamps, FIL. 33610 Tampa, :x':f—’ 3 500 oo

Phone #: (813) 621-8380 FAX #: (813)621-8890 TRACKING NUMBERS:
Confiom -
Customer F.O. Nhig VIA State F.O.B. erms
350202 UPSGROUND __ FL Netsomy_n 7
Teen Ne. DESCRIFTION Ut Ordered Stipped  Back Orderffz _
212 BLUEBERRY RB DOUBLEUP BOX 100.90 100.00 0007 )
2K WATERMELON RE DOUBLE BOX 100,00 100.00 0.00 v}
ue .

213 SOUR APFLE KB DOUBLE UP BOX 100.00 0.00 100.00 |
210 WET MANGO RB DOUBLE UPBOX 100.00 160.00 0.00 - |
218 STRAWBERRY RS DOUBLE UBOX 100.00 0.00 100.00

2US3F1 JAN G
SERVICE GNDCOM
TRACKINGH 1Z3UWSari1e348081711
REF ;48788

REF 2: 15834

HANDLING CHARGE .00 .
SHIPMENT PUR RaATE CHARCES:

Zete ACT T

185.9 LBS #PK 3
BILL UT 111.@iBS
ALL CURRENCY LSO

FRT: SHP
SYC 41 .76 USD

DY ©,%e COD @.9¢ RS o.0e
DC @.00 [>1¢] @.00 SO @.e90
AH B.8@ PR 2.08 SP 8.90
TOT Pus CHG 41.7G PUB+HRNULING 41.76




WHOLESALE COST

Pouches Per § Boxes per | Gost Per | Cost Per
Product Line Box Case Box Case
. SLG,QD\'

EZ Roll Cigar Wrap 0 25 100 144 -144.00
Double Up CigatWrap = |0 25 100 236 238,00
True Blunt Cigar Wrap O 25 50 144 72.00
TB Classic Cigar Wrap N, 25 100 . 144 144.00
2XXL CigarWrap NG 50 3.24  162.00

sz newimnage
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FOWLER |

s WHITE BOGGS

February 12, 2013

VIA HAND DELIVERY

el 2l o 21§34 i

Department of Business and Professional Regulation
Division of Alcoholic Beverage and Tobacco

State of Florida

Office of General Counsel

1940 North Monroe Street, Suite 40

Tallahassee, Florida 32399-2202

Re:  New Image Global, Inc.
License No. 26-00376
Amended Protest of Proposed Assessment

Proposed Assessment:
Tax: $1064.20

Dear Sir/Madam:

This firm represents New Image Global, Inc. (“New Image”) in its dealings with the
Florida Division of Alcoholic Beverages and Tobacco (“DABT” or “agency”). Please accept
this as New Image’s protest letter of the proposed revised assessment issued by DABT on
December 26, 2012. This protest is timely filed. For the reasons set forth below, New Image
objects to the assessment in toto and demands that it be withdrawn accordingly.

Facts

New Image Global, Inc. is a foreign corporation authorized to do business in Florida. It
currently has a warchouse in the Jacksonville, Florida area where it receives and ships “cigar
wraps” to other wholesalers and retailers, some within the State of Florida and some outside of
the State. Although it in no way has ever admitted that it was required to obtain a license from
the State, it did, in fact, obtain a wholesale tobacco products license from your agency in

November, 2009.

Cigar wraps are homogenized cigar overwraps used for custom cigar rolling to be filled
with the customer’s choice of loose tobacco. The wrap consists of just over 40% cigar tobacco
with a balance of diverse ingredients such as wood pulp and war gum.

FowLER WHITE BoGgas P.A.

TaMpPA » FORT MYERS ¢« TALLAHASSEE ¢ JACKSONVILLE » FORT LAUDER EXHIBIT

101 N. MONROE STREET, SUITE 1090 » TALLAHASSEE, F1. 32301 « P.O. Box 11240 « TALLAHASSEH "
TELEPHONE (850) 681-0411 « Fax (850) 681-6036 « www.fowlerwhite.com C/




Department of Business and Professional Regulation
Division of Alcoholic Beverage and Tobacco
Office of General Counsel
February 12, 2013
Page 2

DABT personnel have visited the warehouse on more than one occasion and in response
to a demand, New Image voluntarily produced various records to DABT. Asa result, DABT
issued a proposed assessment which how now been “revised.” It is the revised assessment that
New Image now challenges.

New Image understands that DABT has determined that the cigar wraps that New Image
holds in its warehouse are other “Tobacco Products” within the definition contained in Section
210.25(11), Florida Statutes, and are thus subject to tax. New Image disputes this determination
and definitively states that its cigar wraps are not other “Tobacco Products” within the taxing

jurisdiction of this State.

Law and Argument

As DABT knows, cigars are not subject to a tobacco tax in the State of Florida. Efforts at
adding such a tax to the law failed in 2009 and cigars remain excluded from the tax. Initially,
because of their intended use as an outer wrap to enable the consumer to produce their own
cigars by inserting the loose tobacco into the wrap, New Image believes their product could
easily be classified as a “cigar” not subject to any surcharge or tax such as that imposed on
cigarettes and true other “tobacco products.” Cigar wraps are essentially a component part of a
cigar. Ifthe cigar is not taxable, the wrap should not be taxable either.

More importantly, however, New Image asserts, contrary to the position of DABT, that
its products do not fall within the definition of Section 210.25(11), Florida Statutes. That section

states:

“Tobacco products” means loose tobacco suitable for smoking; snuff; snuff flour;
cavendish; plug and twist tobacco; fine cuts and other chewing tobaccos; shorts;
refuse scraps; clippings, cuttings, and sweepings of tobacco, and other kinds and
forms of tobacco prepared in such manner as to be suitable for chewing; but
“tobacco products” does not include cigarettes, as defined by s. 210.01(1), or

cigars.

From the clear language of this section, cigar wraps are none of the products specifically
identified in the definition. A cigar wrap is not:

Loose tobacco suitable for smoking;
Snuff;

Snuff Flour;

FowLER WHITE BoGggs P.A.
TaAMPA » EORT MYERS » TALLAHASSEE ® JACKSONVILLE « FORT LAUDERDALE




Department of Business and Professional Regulation
Division of Alcoholic Beverage and Tobacco
Office of General Counsel
February 12,2013
Page 3

Cavendish;

Plug and Twist tobacco;

Fine cuts and other chewing tobacco;
Shorts;

Refuse Scraps;

Clippings;

Cuttings and Sweepings of Tobacco; nor

Other kinds and forms of tobacco prepared in such a manner as to be suitable for
chewing.

Because they are not specifically identified nor fall within any category described in the
definition of “tobacco products” in the statute controlling the issue, cigar wraps are not subject
to the tax DABT proposes to impose. (Similarly, there is no provision of the Florida
Administrative Code that would somehow capture cigar wraps within the taxing statute.)

As DABT is well aware, taxing statutes — those identifying specific products, services or
transactions as subject to tax in Florida — are strictly construed against the taxing authority.
Florida case law is replete with decisions reinforcing this maxim:

It is a fundamental rule of construction that tax laws are to be construed strongly
in favor of the taxpayer and against the government, and that all ambiguities or
doubts are to be resolved in favor of the taxpayer. This salutary principle is found
in the reason that the duty to pay taxes, while necessary to the business of the
sovereign, is still a duty of pure statutory creation and taxes may be collected only
within the clear definite boundaries recited by statute, State ex rel. Seaboard Air
Line R. Co. v. Gay (1948) 160 Fla. 445, 35 So0.2d 403; 51 Am.Jur. Taxation
Section 650. Maas Brothers v. Dicknison, 195 So.2d 193, 198 (Fla. 1967).

Based on this foundation of Florida law, because cigar wraps are not specifically
identified as taxable and do not fit within any of the products or categories in Section 210.25(11),
they are not subject to the surcharge and tax DABT asserts through its assessment and the

assessment must be withdrawn in its entirety.

FowLER WHITE Bogas P.A,
TAvrPa « FORT MYERS » TALLAHASSEE » JACKSONVILLE ¢« FORT LAUDERDALE




Department of Business and Professional Regulation
Division of Alcoholic Beverage and Tobacco

Office of General Counsel

February 12, 2013

Page 4

Supporting this conclusion is the history of the federal imposition of tax on cigar wraps.
Prior to 2009, the federal government was unable to tax cigar wraps because they did not fall
within any definition within the federal statutes governing the taxation of tobacco products. In
2009, Congress amended 26 USC Section 5702(0), to specifically include, within the term of
“roll-your-own tobacco” the phrase “tobacco which...is suitable for use...by...consumers as
tobacco for making cigarettes or cigars, or for use as wrappers thereof.” Thus, the federal
government then had authority to impose its taxes on cigar wraps such as those distributed by
New Image at its Jacksonville warehouse. Likewise, other states have made specific amendment
to their statutes to include cigar wraps within the purview of their “tobacco taxing” statutes or the
cigar wraps are subject to tax because cigars themselves, unlike in Florida, are subject to tax.

However, the Florida Legislature has not seen fit to tax cigars nor to amend Section
210.25(11), Florida Statutes, in a like manner to include cigar wraps and thus, cigar wraps, in
Florida, remain outside of the types of products subject to the surcharge and tax on tobacco
products. DABT cannot simply impose its own unsupported interpretation of Florida law to now
attempt to tax cigar wraps. An agency of the State has no such power. DABT must wait on the
Florida Legislature to amend the Florida statute to encompass cigar wraps, if it ever sees fit to do
so.

Conclusion

The cigar wraps that New Image distributes from its warehouse in Jacksonville, Florida,
do not fall within the definition of any product that is subject to the surcharge and tax that DABT
attempts to impose through the proposed revised assessment at issue. Therefore, the revised
assessment is invalid and illegal and must be withdrawn in its entirety.

New Image would like to take advantage of the informal protest hearing process without
waiving its right to pursue circuit court or formal administrative proceedings to challenge the
final revised assessment as set forth in Section 72.011, Florida Statutes. In addition to the
records you may have already produced from the audit file, New Image hereby requests that you
produce any and all documents not previously produced, including e-mails and internal
documents of the agency, relating in any way to this revised audit or New Image.

We appreciate your anticipated cooperation.

Sincerely

/)
=2 Ll
Enclosure

FOwWLER WHITE BOGGSs P.A.
TaAMPA » FORT MYERS » TALLAHASSEE » JACKSONVILLE ® FORT LAUDERDALE




Department of Business and Professional Regulation
Division of Alcoholic Beverage and Tobacco

Office of General Counsel

February 12, 2013

Page 5

cc: Lanz Alexander
New Image Global Inc.

45256113v1

FowLER WHITE BoGaGs P.A.
Tampra « FORT MYERS « TALLAHASSEE » JACKSONVILLE ¢ FORT LAUDERDALE




Division of Alcoholic Beverages and Tobacco

et S Bureau of Auditing
B U S | ﬂ ESS . Marie Fraher, Chief

Tallahassee, Florida 32399-1022
Phone: 850.487.4338 - Fax: 850.922.2901

P l'OfGSSi@ nal 1940 North Monroe Street

Ken Lawson, Secretary Rick Scott, Governor

April 19, 2013

New image Global, Inc.

c/o Rex Ware, Esq.

Fowler, White, Boggs, P.A.

101 N. Monroe Street, Suite 1090
Tallahassee, Florida 32301

Re: Revised Other Tobacco Product Audit
License Number 26-00376 e

Dear Licensee:

We have received your timely filed Amended Protest of Proposed Assessment. Your argument
that tobacco wraps are not other tobacco products subject to tax pursuant to Section 210.25 (11),
Florida Statutes has been reviewed. The Department’s position has been and remains that tobacco
wraps are subject to tax as other tobacco products because the product fits the definition of other
tobacco products as follows: loose tobacco suitable for smoking as well as shorts and refuse scraps.
Furthermore, the product is not exempt from the definition of other tobacco products as are cigarettes
and cigars. The Amended Audit Assessment dated December 26, 2012 represents our Final
Assessment for the audit period November 23, 2009 through July 31, 2010.

If you would like to request an administrative hearing or judicial proceeding, you must file your
request no later than 60 days from the date of this letter. You must file the petition for an administrative
hearing with the Department of Business and Professional Regulation. For judicial proceedings, you
must file a complaint with the appropriate Clerk of the Court.

Please refer questions and correspondence to:

Office of the General Counsel
1940 North Monroe Street, Suite 40
Tallahassee, Florida 32389-2202

2

Ben Pridgeon
Revenue Program Administrator
(850)717-1137

EXHIBIT
LICENSE EFFICIENTLY. REGULATE FAIRLY.
VAW MYFLORIDALICENSE.COM iD




- -‘:»Tallahassee, Flon 3. 3>

© May 29,2013

Députy Genetal Cm,mscl S
Florlda Department of Busmess & rofessmnai Regulatlon »

Re: New Image Global Inc. v. DBPR/DABT T
' ~ “Tobacco Produgets” A sment/Lawsult to be: ﬁled
Decision Date by Agenc. ApnI 19 2013 S
- Bond Waiver -~ o

| k?;f :lDear Mlchae_ .

I amewriting to mem etit conversatic ¢m you represented that the
agency would waive the bo ite orth in Section 72:011(3), Florida Statutes, -
- regarding the lawsuit my client, New Image Global, Inc mtends to file. regardmg the recent
Amended Assessment for “Tobacco Products” as upheld by th agency o Apr \ 2013

As such ceuld you- please confirm by the approprlate 51gnat'§

des1gnee agrees to waive the bond requlrement for the purpo: %'complymg w1th the statutory ,

provision and Teturn a ¢ py of this ’"tte to me as soon as p0551ble

'-Secretary/ Secretar : ‘Deégﬁee

_fBusmess & Professzona] Regulati

FOWLER WHITE“BOGGS P:A.
C"KSONVILLE v FORT LAUDERDALE

(YERS * TALLAH)\SSEE

_MON‘{OE STREnT, SUITE 1090 TA[LAHASSEE P ; 32301 PO Box 11240 . TALLAHASSFF ‘FL 32302
. TrLEPRONE (850) 681- 0411 .. A’x, _50) 681 6036 WWW; fowlcrwhm: com
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